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EDITORIAL NOTES 


THe New Jersey LEGISLATURE adjourned on April 22 last, a few minutes 
before 3 A. M., after a final 15-hour session. The total number of bills 
passed and signed by the Governor was 382, with 17 Joint Resolutions. 
A few passed bills were not signed by him, but filed with disapprovals, 
so that they did not become laws. It is impossible to comment now on all 


these new statutes; when they are published and not before can the out- 
side public have a definite opinion upon how many are good, how many 
bad, how many totally unnecessary. No doubt a number of the so-called 
Abell, Pierson and Wolber measures are good, but no sane citizen can 
suppose that 382 new statutes are necessary for the well-being of this 
State. One of the matters that will be certain of criticism is the total 
amount of appropriations made. Certainly no strong effort was made to 
keep down or reduce taxation. Twenty years ago the appropriation bill 
was $6,410,100. This year it is $36,697,992, or nearly six times as much, 
and with only a fraction of that proportionate increase in population or 
wealth. Fortunately not a general increase in the salaries of officials was 
made, but there were some, a few necessary and others unnecessary. How 
far the demand of the State Board of Conservation and Development for 
an acquisition of 341,432 more acreage for State forests and parks, esti- 
mated to cost $7,500,000, was met, we are not informed at this writing, 
but it is clearly not the time for any such new extreme expenditure. There 
was listed in the appropriation bill $540,000 for traveling expenses alone 
of State officials and employés. It is apparent, we think, that a strong, 
large Taxpayers’ Association, not simply for counties, but for the whole 
State, should exist to watch public expenditures and issue from time to 
time comments upon them, so that everybody can have a clear opinion of 
what are necessary and what unnecessary; what are for political effect 
only, and also what can be done to have future budgets comport better 
with the real economic facts of the present day. 
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The question is constantly asked by both employers and laborers why 
these are “hard times” in this country. But the answer is not far to 
seek. Of course a variety of causes combine to make general business 
poor, but nearly everyone, with open eyes, can see what the reasons are, 
viz.: 1. The craze to own automobiles when so many cannot affort to pay 
for them and their upkeep. 2. High rents, beyond what are necessary to 
insure an ordinary return on the capital invested by landlords. 3. High 
cost of living, which, if lower this year than last year, is still above the 
means of the middle classes of citizens. 4. Chain stores everywhere that 
crowd out so many small dealers in groceries, meats and other provisions 
who “go to the wall” in consequence. 5. Unwillingness of most of the 
laboring class to accept reduced daily wages, with a preference not a work 
at all rather than reduce. 6. Failure to cut out luxuries which are well 
enough when one can afford them, but are continued largely because one’s 
neighbors indulge in them, and pride or a spendthrift habit stands in the 
path of economy. 7. Far higher taxation rates than are actually neces- 
sary to carry on good State and local municipal government. In part 
this high taxation results from too many petty governments, too many 


office-holders, too many municipal “improvements” that can afford to wait 
a while before being consummated. We could illustrate all these points 
with concrete facts, but our readers in general know of them. Certainly 
the above reasons constitute “food for thought,” and there should be 
much clear thinking about them, before matters grow worse instead of 
better. 





The Old Age Pension law, which the Legislature has enacted, to go 
into effect on June 30, 1932, we should like to approve with heartiness, but 
it depends on how it will work. Generally speaking, there are two sides 
to the whole question. One is that the State owes it to its aged citizens, 
who are poor through no fault of their own, to give them sufficient to 
sustain life, provided they cannot be supported by children or relatives. 
On this ground the usual Poor Acts by which each county has looked 
after indigents have existed heretofore, although no special age limit had 
been set. The other side is that communities are beginning to act by 
Community Chests much as the Red Cross does, and it is better to instill 
a disposition of widespread charity in the public mind than to have taxes 
laid to support the poor. However this may be, it is not exactly clear 
to us that there are such exigencies in all the counties of this State to 
warrant the abolition of the present practice in the aid furnished by local 
authorities. It cannot be that the overseers of the poor in every locality 
are so inefficient that new machinery with regular Boards must be in- 
augurated. The Newark “Sunday Call,” in a city which always looks 
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fairly at matters concerning the aged or indigent, thus comments upon 
the new measure: 

“It is very doubtful that the voters of Essex will look with favor 
on the plan. It would mean that Newark’s Poor and Alms Department 
would be abolished and that there would be erected in the county a bureau 
that, in order to function with the same expedition and efficiency that now 
characterizes local relief departments, would require a small army of 
salaried employés and probably a costly new building in which to house 
them. We would suggest that Essex permit some other county to be the 
first to try the experiment.” 


One of the features of the foregoing law is that it is only to take 
effect where the voters at next Fall’s election so decide by a referendum 
vote. Another feature is that the payments, not to exceed $1 per day, 
is to come out of inheritance taxes. Another is that the minimum age 
of a recipient is fixed at three score and ten. He must be a citizen, have 
lived fifteen years in New Jersey and been a resident of the county in 
which application for a pension is made for at least one year. If he 
possesses property in excess of $3,000 he is ineligible, and whatever prop- 
erty he may have he may be required to transfer to the county. Finally, 
should he ever have been convicted of a felony or high misdemeanor it will 
be useless for him to apply for a pension. The Board to act is to be a 
County Welfare Board of five members, unsalaried, (but no doubt in 
time the appointees will be salaried), and to be appointed by the Board 
of Freeholders. Two of the members must be women, two shall be mem- 
bers of the Board of Freeholders and the County Adjuster will com- 
plete the quintet. Where applications are rejected by the County Board 
an appeal may be taken to the Division of Old Age Relief, to be set up 
by the State Department of Institutions and Agencies. 





Hon. Robert H. McCarter made a little sensation on April 17 at the 
annual banquet of the Essex Co. Bar Association, held in Hotel Penn- 
sylvania in New York City, but what he said was fully justified, except 
in claiming that the Supreme Court was not performing its full duty in 
disbarment proceedings. We have no doubt the onus for any delinquency 
in calling lawyers guilty of unethical and semi-crimical conduct to prompt 
account rests more with the Bar Associations of the various counties than 
with the Supreme Court. But Mr. McCarter knew what he was talking 
about when he spoke upon the difference between the average lawyers 
of today over those of his early day. He declared that then there were 
“no ethics committees and we didn’t need any.” He was right in saying 
that “young lawyers today are to face a terrific problem in the near 
future. Many can not make an honest living and are transgressing on 
grounds that are hurting the Bar.” He also said that a Governor “does 
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not know a lawyer except socially and politically,” by which, of course, 
he referred to appointments. It is entirely true that the best lawyers 
themselves in each county ought always to be consulted when Judges 
or Prosecutors of the Pleas are to be appointed; it would often obviate 
a bad appointment, such as too frequently has been made. 





GUARANTOR’S LIABILITY 


The cases in New Jersey on the subject of guaranty are not numer- 
ous. Numbering perhaps fifty, they do not comprise a wide variety of 
legal questions. The reason is that the usual case is that of an absolute 
guaranty, under which, for practical purposes, the guarantor is jointly 
liable with the debtor. From that it follows that there is little area for 
controversy, and the cases on the whole merely reiterate well-established 
principles of law. It is interesting to note, also, that there are no ad- 
judicated cases on the guaranty of collection, excepting, perhaps one.* 
Such expositions as are found in the Reports are but dicta. 

Two types of guaranty are recognized in the cases on this subject. 
On the one hand there is the absolute guaranty. In this class of cases 
the guarantor resembles the joint and several obligor. On the other hand 
there is the conditional guaranty, or, more properly, the guaranty of 
collection. The use of the term “conditional” in this connection is mis- 
leading. What it refers to is, specifically, the measure of duty imposed 
upon the creditor to exhaust his remedies against the debtor before re- 
course against the guarantor. It is a condition precedent to the guaran- 
tor’s liability. Obviously, a guaranty may contain a condition precedent, 
other than the exhaustion of remedies against the debtor, which must be 
fulfilled in order to fix liability on the guarantor. Accepting the definition 
above, it could not be termed conditional. Yet it is paradoxical to classify 
it with an absolute guaranty. This difficulty vanishes, however, if it is 
remembered that the distinction is predicated in each instance on the 
measure of duty of the creditor to pursue his remedies against the debtor 
before recourse against the guarantor. 

The guarantor’s obligation, it is said, arises from an “independent 
collateral undertaking in which there is no joint liability.“ Notwith- 
standing, liability under an absolute guaranty possesses many of the 
incidents of a joint and several obligation. The guarantor is not entitled 
to demand for payment from the debtor,’ nor notice of the debtor’s failure 


"Schenck v. Herbert, 2 N. J. L. 362. See Wilkinson-Gaddis Co. v. Van 
Riper, 63 N. J. L. 394, 43 A. 675. 


*Smith v. Dowden, 92 N. J. L. 317, 105 A. 720. 


"Force v. Craig, 7 N. J. L. 272; Wooley v. Sergeant, 8 N. J. L. 262; Sibley 
v. Still, 15 N. J. L. 332. 
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to pay.* On the contrary, it is the duty of the guarantor to seek his 
creditor and offer payment on the due date. Delay or inaction on the 
part of the creditor in enforcing payment from the debtor will not dis- 
charge the guarantor. This rule obtains even when the debtor remains 
solvent and responsible for several years after the obligation matures, 
but subsequently becomes insolvent.’ The fact that the creditor holds 
collateral security does not alter the rule. The creditor need not, so far 
as a suit at law is concerned, exhaust his security, but he may proceed 
against the guarantor immediately upon default by the debtor. The 
situation changes when the creditor grants the debtor an extension of 
time without consent of the guarantor, or when he releases collateral 
security. In the former case the guarantor is discharged, ipso facto, by 
such extension ;° in the latter case he acquires a defense only to the extent 
of actual loss suffered by such release. 

Notwithstanding that the rule of construction is emphatically stated 
to favor a strict construction against the guarantor, there is a contrariety 
of dicta on this point. The rule of strict construction was first ex- 
pounded in Hoey v. Jarman.’® In that case the defendant guaranteed 
“payment of the said mortgage, but only upon the failure of said A. W. 
to pay the same.” The first clause brands it as an absolute guaranty. The 
qualification contained in the second clause indicates an intention not 
to be liable until the debtor failed to pay in the first instance. Under 
these circumstances Chief Justice Beasley held that the language imported 
an absolute guaranty. The rule was followed in Wyckoff v. Holmes ;™ 
and in Newcomb v. Kloeblen’? it was applied to a case where the language 
was susceptible of being construed either as a continuing offer or an offer 
for a single transaction. 

On the other hand, in John H. Lyon Co. v. Plum, 75 N. J. L. 883, 
69 A. 209, the Court of Errors and Appeals held that the guarantor’s 
“liability is measured by the terms of his contract, is strictissimi juris, and 
not to be extended by implication.” An examination of the facts will, 
however, show that the case does not involve a completed contract of 


‘Pleasantville Mutual Loan & Building Society v. Moore, 70 N. J. L. 306, 
57 A. 1034: Manchester B. & L. Association v. Shuart, 65 A. 985; Newcomb v. 
Kloeblen, 77 N. J. L. 791, 74 A. 511; Pfeifer v. Crossley, 91 N. J. L. 433, 103 A. 1000. 
‘ *Wooley v. Sergeant, 8 N. J. L. 262; Weiss v. Sullivan, 94 N. J. L. 191, 109 

. 344. 

"See notes 3 and 4. 

"Force v. Craig, 7 N. J. L. 272. 

"Pfeifer v. Crossley, 91 N. J. L. 433, 103 A. 1000. 

*Haskell v. Burdett, 35 N. J. Eq. 31; Manchester B. & L. Association v. Shuart, 
65 A. 985; Pleasantville Mutual Loan & Building Society v. Moore, 70 N. J. L. 
306, 57 A. 1034. 

39 N. J. L. 523. 

"82 N. J. Eq. 536, 88 A. 832. 

"77 N. J. L. 791, 74 A. 511. 
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guaranty, but rather rests on the elemental principle that an offer can 
be accepted only by the offeree, and acceptance by a third party is of no 
effect. The offer was a continuing one, made to a partnership. A new 
partner was admitted to the firm, and, subsequent to his admission, the 
new firm made sales to the debtor, relying upon the old offer. In addition 
to holding that the guarantor’s liability was strictissimi juris, it was held 
that the guarantor presumably knew the members of the old partnership, 
and had a right to rely on their care in extending credit and their prompt- 
ness in collection. It was further held that the admission of a new part- 
ner was an additional risk which the guarantor did not assume. But this 
line of reasoning is not convincing. In the first place, so long as he con- 
fines himself to the terms of the offer, the creditor may advance credit 
irrespective of the debtor’s responsibility. The fact is that the creditor 
relies on the financial responsibility of the guarantor, rather than the 
guarantor relying on the creditor’s care in extending credit. Secondly, 
the guarantor has no legal right to rely on the creditor’s promptness in 
collection. In the case of an absolute guaranty, as was shown above, the 
guarantor is not even entitled to a demand from the debtor, much less 
diligence in collection. Nor can it be argued that if credit were extended, 
and then the new partner admitted, the new firm could not enforce the 
guaranty. If the admission of the new partner were an additional risk 
and the guarantor had a right to rely on the promptness of the old firm 
in collection, the result should be the same whether the credit were ex- 
tended prior or subsequent to the admission of the new partner. It 
would be sounder reasoning to rest the case on the elemental principle 
of contracts, that only the offeree can accept an offer, and the Court no 
doubt had this in mind in refusing to hold the guarantor liable for credit 
extended subsequently to the admission of the new partner. For these 
reasons it does not seem that the case militates against the rule of strict 
construction in Hoey v. Jarman. 

The continuing guaranty raises some interesting questions. More 
precisely, it is a continuing offer, and, unlike the usual guaranty, it con- 
templates a course of dealing in which the guarantor’s liability is usually 
fixed at a definite sum. Frequently it is difficult to determine whether 
such offer is continuing or single. In such cases the rule of Hoey v. 
Jarman is invoked, and, if the language is susceptible of either construc- 
tion, it should be construed as a continuing one.*® 

In the usual case of a continuing offer of guaranty the liability of 
the guarantor is limited to a definite sum. It is clear that if the creditor 
advances credit in excess of that sum the guarantor is not liable for such 


*Paskusz v. Bodner, 75 N. J. L. 447, 67 A. 1040; Newcomb v. Kloeblen, 77 
N. J. L. 791, 74 A. 511. 
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excess. But does that fact have any other effect? The decisions hold 
that it does not. Keeping in mind the nature of the so-called “continuing 
guaranty,” that conclusion is irresistible. It is an offer for a unilateral 
contract. Extension of credit is the act which constitutes acceptance of 
the offer. The guarantor may at any time before credit is extended re- 
voke his offer. Likewise, he may at any time revoke his offer even after 
credit is extended, though he is, of course, liable to the extent of credit 
extended at the time of revocation.’* Similarly, the offer is exhausted 
at the moment the creditor extends credit to the limit fixed by the guaran- 
tor. The contract is consummated and what subsequently occurs will 
not vitiate the prior contract.1*> The case of Bloomington Mining Co. v. 
Searles*® seems, however, to cause confusion on this point. In that case 
the defendant guaranteed payment of “coal to an amount not exceeding 
in value the sum of $900.” The plaintiff sold in excess of that sum. These 
words, the opinion reads, were “restrictive, and were intended as a limita- 
tion upon the quantity of sales to be made on the credit of the defendant, 
and the plaintiff lost the benefit of the guaranty by making sales in excess 
of the stipulated amount.” The soundness of the last statement is ques- 
tionable. The fact was that in that case the debtor paid for the first $900 
worth of coal. Certainly, if nothing were paid by the debtor, the de- 
fendants would have been liable to that extent, at least, even though the 
creditor had exceeded the limit. The crux of the case is that the offer 
is not construed as a continuing one. The offer contemplated a fixed 
quantity of coal not exceeding in value the sum of $900, and, that having 
been paid for, the guarantor’s liability was terminated. In Endicott- 
Johnson Corp. v. Binder it is said that “the case of Bloomington Mining 
Co. v. Searles bears no analogy in fact to the case at bar in this respect, 
and therefore is not applicable.” The facts, however, are identical, for, 
as in the first case, the creditor in the latter case exceeded the limit of 
credit. The difference is that in the latter case the offer was construed 
as a continuing one, while in the former it was construed to cover only 
one transaction. But whether the offer in Bloomington Mining Co. v. 
Searles should not have been construed as a continuing one, in conformity 
with the rule of strict construction in Hoey v. Jarman and Newcomb v. 
Kloeblen, quere. FELIx Rosponp. 
Irvington, N. J., April, 1931. 


“Grob v. Gross, 83 N. J. L. 430, 84 A. 1064. ; 
*Columbia Electrical Supply Co. v. Kemmet, 67 N. J. L. 18, 50 A. 663; Endi- 
cott-Johnson Corp. v. Binder, 101 N. J. L. 122, 127 A. 166; Aeolian Co. v. Shapiro, 
7 N. J. Misc. R. 852, 147 A. 433. 
*63 N. J. L. 47, 42 A. 840. 
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THE LIEN LAW OF 1930 


The chief objection to the new Lien Law of 1930 is the repeal of 
the advance money mortgage section of the old law, and making the 
“Notice of Intention” and “Stop Notice” first liens. 

There is no trouble if the owner can finance himself until his build- 
ing is finished, for he can then look up the records and find just who 
have filed “Stop Notices” and “Notices of Intention” and pay them, as 
no others can file a lien claim. But a different proposition is presented 
with construction loans, when payments are made as the building pro- 
gresses. Then no payment is safe unless a search is made. Thus a bor- 
rower may have to pay for four searches, as usually construction loans 
require four payments. This may be proper for such as are able to 
pay, but a large number of construction loans are for poorer men, who 
cannot afford to pay large fees, and it works badly for the smaller Build- 
ing and Loan Associations, whose business comes largely from this class 
of people. The result is not helping the Lumber Dealers’ Association of 
New Jersey, which, I understand, is responsible for these changes. If there 
are no borrowers the dealers cannot sell their materials. 

The fact is many Building and Loan Associations, leaning to the side 
of safety, refuse all construction loans. 

The law should be amended to permit the advance money mortgage 
to be a first lien, e. g., if I should place a $5,000 mortgage on record, it 
should be notice and a contract that I will advance that amount for the 
house to be erected, but only payable to those who have filed “Notices” 
and the balance, if any, to the owner. This would be a compromise be- 
tween the interests of the owner, contractor, lumber and supply dealer 
and mortgagee that would be helpful to all interests, but the onus of 
proving the claims and the expense incurred therefor should be thrown on 
those filing such “Notices.” 

I advance these thoughts in the hope that some change may be made, 
whether by the above method, or some other, so that business may con- 
tinue in a proper manner. 

The law provides no method of cancellation of these “Notices” but 
the Clerks and Registers will cancel on receipt of a regular “warrant to 
Discharge.” W. M. S. 


April 27, 1931. 
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SHOULD JURY TRIAL BE ABOLISHED?’ 


The difficulties which have developed in applying trial by jury under 
the conditions of modern life, social organization and business are many 
and various. 

First: It is difficult to get people to serve—to get a jury whose aver- 
age intelligence or ability is equal to the community in general. 

Second: The rules of evidence which have developed around and are 
fairly necessary to trial by jury are most difficult of observance and entail 
much time and trouble to the parties. These are largely avoided in cases 
not tried before a jury and can be still further reduced. These rules are 
inherent in the nature of trial by jury. If persons are to be brought in 
from all walks of life to determine questions of fact without having any 
experience of training in the sifting of evidence it is highly essential that 
only relevant and direct evidence shall be presented; hence the rules of 
relevancy and materiality and of best evidence and of hearsay. These rules 
materially slow up and prolong the trial both in contention between the 
parties as to their applicability—whether certain testimony offered is or is 
not relevant or material—and in procuring and producing testimony which 
will comply with the best evidence and hearsay rules. This, of course, is 
not directed to hearsay in the sense of permitting one person to relate what 
some one else said. 

The story is told that in a trial before a jury some years back a wit- 
ness was asked a question immediately on the opening of Court in the 
afternoon. It was objected to as irrelevant and immaterial. The point 
was argued all the afternoon. The Judge took it under advisement until 
morning, doing some work on it himself in the evening. The next morning 
the Judge ruled the question admissible whereupon the witness answered : 
“I don’t know.” This is an exaggerated case, but nevertheless well illus- 
trates what takes place though involving less time every day in Court. In 
equity cases, which have always been tried by a Judge without a jury, 
there is no time or trouble taken in dealing with the rules as to relevancy 
and materiality. The opposite party notes the objection without argument 
and the case proceeds without delay to the conclusion of the hearing. It 
is left for the attorneys in their oral arguments or briefs to deal with the 
question of relevancy and materiality of evidence and the Judge to use it 
or not as may be determined proper. In hearings before administrative 
commissions such as the Interstate Commerce Commission, State Utilities 
Commission, and so forth, the rules as to best evidence and hearsay are 
not applied as absolute rules but with more or less discretion always giv- 
ing the opposite party opportunity to check evidence admitted contrary to 


*From a synopsis of an address by Mr. Thomas G. Long of the Detroit Bar, 
published in “Journal of the American Judicature Society,” February, 1931. 
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these rules. In a jury trial there could not be opportunity for such check- 
ing and to admit such testimony generally would inevitably mislead the 
jury. The Commission can in their final determination give such evidence 
such weight as it may merit. 

A third difficulty which has developed in applying jury trials in these 
times is that the Judge is not permitted to advise the jury in his charge by 
commenting on the evidence, giving the benefit of his training and experi- 
ence in observing witnesses and sifting and weighing evidence. This, of 
course, could be changed without abolishing the jury. 

Lastly, a quick decision of the controversy is inherent in trials by 
jury. The twelve members are brought in but temporarily. Each has 
his own business and affairs to which attention must be given and the 
vicissitudes of human life are such that it is inexpedient to attempt to 
bring twelve persons together from time to time over any appreciable 
period. The necessity for quick decision precludes any opportunity to 
carefully sift the evidence, compare statements of witnesses and check up 
figures. For a case of any length or complication this precludes a proper, 
if not an intelligent, consideration and determination. 

With these observations upon the nature of trial by jury and of the 
difficulties which have developed and exist in its application let us return 
to the different classes of cases and see the application of what has been 
said to each class. 

Contract cases in their simpler form require only a determination of 
what was the agreement, what was done or omitted to be done and what 
is fair as between the parties under the circumstances. There is no par- 
ticular advantage even in such simpler cases in having the determination 
by a jury. There is no reason why determination cannot be as fairly 
made by a Judge without a jury. The expediting of the final determina- 
tion, the saving of time, in omitting the jury in itself justifies abolishing 
it in such cases. But in these days many, if not most, contract cases are 
not of the simpler forms. They involve technical matters of highly com- 
plicated business methods or matters of science, such as physics or chem- 
istry, all of which are without the knowledge of the ordinary citizen and 
to a large extent not capable of comprehension within the time and under 
the methods of a jury trial. The jury in such cases is worse than useless ; 
it is an impediment to justice. 

Then too, the more important contract cases never have been tried by 
jury—the cases brought for specific performance (affirmative or negative 
by injunction), reformation, cancellation or rescission for fraud, and so 
forth. In saying these are the most important contract cases it is, of 
course, recognized that actions for damages for breach of contract, may 
involve more in dollars and cents than one of these cases, but by and large 
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that is not true and they are always more important in point of the nature 
of the determination and the difficulty of making it. There can be no 
reason for not having the same procedure for cases of the simpler form 
that always has been had for cases of more difficult nature. The review 
by the Appellate Court of these classes of specific performance and so 
forth, is an entirely new consideration by all Judges of the Appellate 
Court of the testimony and record, so that if the Judge who heard the case 
is thought by one party to have made a mistake the aggregate judgment 
of all the Judges of the Appellate Court is invoked. Such a review ought 
to be open in all contract cases. It cannot be had where the trial is by 
jury, for if it were the determination would not be by the jury, nor can 
the reasons which moved the jury be open for consideration. Trial by 
jury in contract cases should be abolished. 

Crime cases to a large major percentage involve questions of more 
simple form. They usually involve an act of force or an act of trickery. 
Either is fairly simple and capable of fairly ready comprehension by the or- 
dinary citizen. Crime cases have not changed materially in their nature or 
form since jury trial first was developed to the form in which it is now 
known. Many crimes today involve acts which are wrong solely and only 
because prohibited by statute. Prosecuting attorneys and district attor- 
neys exercise, and are expected to exercise, in relation to these crimes a 
large scope of discretion as to whether or not the acts of each person or 
acts under some set of conditions brought to their attention shall or shall 
not be prosecuted. If determined to be prosecuted the jury then per- 
forms its function and a very proper and useful function of determining 
whether or not such person or acts under such conditions shall be penal- 
ized. In prosecution for crimes of this nature there is frequently a large 
political element especially by United States officials. The jury should be 
retained in most crime cases because it is well adapted thereto the de- 
termination required being fairly simple and should be retained in all 
crime cases to protect the individual against personal political and bureau- 
cratic oppression. 

Tort cases involving positive acts such as assault and battery and 
negative omissions such as automobile collisions, are of similar character 
to crime cases and involve simple determination for which the jury is 
fairly adapted and there can be no good reason for not continuing trial 
by jury. But when we come to cases of technical or legal fraud involving 
the complicated business methods of the present day everything which has 
been said in relation to contract cases of specific performance, rescission 
and so forth is equally applicable. Their just determination requires long, 
patient and careful consideration wholly beyond possibility in trial by 
jury. Such a case in Massachusetts a few years back was on trial nearly 
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every day for approximately six months before a jury and the jury was 
then expected to and did make its determinatioin almost forthwith. The 
ease was promptly reversed by the Appellate Court. There is no function 
which the jury can properly perform in such cases. It should be abolished 
as to such cases. 

Probate cases when appealed are now tried by jury except where the 
matter involved is an accounting. Where the purpose of the proceeding 
is restraint of liberty of the individual (insanity) or of his control of his 
property (spendthrift) what has been said as to crime cases is, if not 
equally, at least in large part applicable and the jury has its proper func- 
tion which it fairly fulfills and for which it should be retained. But where 
the case is the familiar will contest or of similar nature what has been 
said as to contract cases is equally applicable and the jury should be 
abolished as to such cases. In fact in our neighboring State of Illinois 
and some others it never has been used in such cases. 

In 3 R. C. L., paragraph 609, page 883, it is said: 

“It may be stated as the general rule that, whenever a bill of ex- 
change or promissory note contains a reference to some extrinsic con- 
tract in such a way as to make it subject to the terms of that contract 
as distinguished from a reference importing merely that the extrinsic 
agreement was the origin of the transaction, or constitutes the considera- 
uon of the bill or note, the negotiability of the paper is destroyed.” 


But the same work at section 112, page 918, holds that: 


“The negotiability of a note is not affected by a reference which 1s 
simply a recital of the consideration for which the paper was given, or 
a statement of the origin of the transaction, or by a statement that it is 
given in accordance with the terms of a contract of even date between 
the same parties.” 


An unqualified order or promise is unconditional within the meaning 

of the Negotiable Instrument Law of this State, though coupled with, 

; a statement of the transaction which gives rise to the instru- 
ment. Vol. 3, Compiled Statutes 3735. 

Having held, as I do, that the note in question is a negotiable one, it is 
not necessary for me to decide whether or not the defendant, Max Gold- 
smith, complied with the agreement referred to in the contract, although 
I am of the opinion that the Modern School Assn. has not proven its alle- 
gations of default on the part of the said Max Goldsmith. 


Judgment for the plaintiff. 
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CHARGE TO THE BERGEN COUNTY GRAND JURY AT THE 
APRIL TERM, 1931 


PARKER, J.: Gentlemen of the grand jury, I am afraid the re- 
marks of the Court will have to be short this morning in any case, because 
there seems to be some trouble with the vocal cords, probably due to the 
damp weather, so I will not detain you very long. 

It is, of course, perfectly fundamental that the administration of 
justice demands, above all things, an absolute disregard of persons and 
of individual interests. When a Judge is sworn into office he is sworn, 
among other things, to administer the law without respect of persons, 
and that amounts to the same thing, although it is in very much fewer 
words than the oath that is taken by members of the grand jury when they 
enter upon their term of service. 

When things go wrong in any county in this State and a need of 
some positive action is strongly felt, the people in general, not familiar 
with the body of the law and how it is or should be administered, are 
very much inclined to go to the Justice of the Supreme Court presiding 
for the particular county and say to him, “Please do something by way 
of helping us out of our present situation,” and this, even although 
those very same people may be and probably are indirectly responsible 
for the situation, because they have not exercised their rights as electors, 
and have not made choice of proper public officials, but have allowed 
matters to take their course and thereby have allowed unworthy, not 
to say dishonest, officials to come into office to administer their affairs. 
They go to the Justice of the Supreme Court and say, “It is time to solve 
these questions and to extricate us from our present difficulty.” And so, 
on many occasions, I may say, speaking from a personal standpoint, the 
people of counties in which I have had the pleasure of presiding have 
come to me for that purpose. In some cases it has been possible to help; 
in many cases it has not been possible to do anything adequate by way of 
assistance because of sheer lack of power conferred by the Legislature 
enabling a Judge to take matters into his own hands, and see to it that 
justice is done and that the public rights are conserved. 

It is now many centuries since the immediate power to start process 
of bringing offenders against the law to justice was placed in the hands 
of grand juries in the first place and petit juries in the second place. In 
the old country—and I have had occasion to point this out before—the 
rule was that there should be a grand jury with power to indict; but the 
Crown, that is to say, the Government, was not hampered or hamstrung 
by the refusal of a grand jury to indict. The Crown had its Attorney- 
General, who was vested with power himself, without the intervention of a 
grand jury and in cases where the grand jury failed to act, to file 
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what was called an information, which had all the forct and effect of an 
indictment so far as accusation was concerned, and under the informa- 
tion the offender could be arrested and tried just as though there had been 
an indictment. In some ways that was a good thing, and in some ways 
it was not. It is easily conceivable that with, let us say, an unworthy 
monarch, unworthy Judges and unworthy Attorney-General, informations 
could be found where a grand jury would very properly refuse to find 
an indictment. However that may be, when our Colonies, the American 
Colonies, broke away from the mother country and established the United 
States of America, that power in the Attorney-General was limited by the 
Federal Constitution to cases of atrocious crime and was cut off with re- 
gard to all other cases of crime. 

In this State of New Jersey we went a step further, and provided 
in our Constitution that no person shall be tried for any criminal of- 
fense without the indictment of a grand jury. The people thereby took 
to themselves and out of the hands of individual public officials this power 
of charging crime against persons or others to the end that these be brought 
to trial. 

Now, once more, as I pointed out to a previous grand jury, with the 
power goes, necessarily, the responsibility, and so, three times a year in 
every county of this State, there is empanelled a grand jury as a part of 
the Courts of Justice, and that grand jury is sworn, in somewhat more 
elaborate language than the oath of the Judge himself, to administer 
justice without respect to persons. And what, after all, does that mean 
when you work it out? Take the language of your oath, and think it 
over, and you will find that it calls upon you, and that you have sworn 
this morning, not to allow your personal friendship for any one or your 
personal enmity towards any one to interfere with the proper conduct of 
your duties; not to allow considerations of private interest by way of 
gain or a hope thereof or considerations of personal fear of consequences 
to interfere with any of the duties that are laid upon you; but to be in that 
respect, so far as possible—human nature, of course, is human nature— 
utterly impartial, just, energetic, diligent in the performance of your 
duties, and without fear or favor, without reward, gain, or the hope 
thereof, to deal with the matters, not only those that are presented to 
you by the Court or by the public Prosecutor, but those which may in 
any way come to your knowledge touching your present service, in such 
wise that justice shall be done and that the people of your county whom 
you represent and the people of the State whom you represent shall be 
protected in the rights and privileges granted to them by the Constitution. 
And if our grand juries fail to act where they ought to act, then I say, 
“God help us.” 
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In the last year or two matters in Bergen County have been in a situ- 
ation where the citizens were widely separated in their views as to what 
was right and proper; where citizens, let us say, have been very much 
influenced by personal considerations, and where possibly (I make no 
accusations) members of the grand jury have been influenced by personal 
considerations in the discharge of a duty that, first, last and all the time, 
they owe not to themselves, except as members of the public, not to their 
friends, not as against their enemies, but duties that they owe to the public. 

Now, once more, we are brought to the threshold of a Term of Court 
with a new grand jury which have the same duties laid upon it, and the 
Court is asking you that we reason together, and that we endeavor to 
do as much as in us lies toward the fulfillment and the performance of 
our oath and our duty to the public. 

Of course, the thing that has been uppermost in the minds of many 
for the last year or two is a condition that was confined in a great many 
ways to one individual municipality. With regard to that municipality, 
an application was made to me under the statute to have an investigation. 
I felt at the time it was important that the investigation should be fully 
and fairly and impartially conducted. I preferred at the time not to em- 
barrass any citizen of Bergen County by asking him to go into the investi- 
gation. I chose a man satisfactory to me, who was entirely outside of 
the county and had no affiliations, political, religious or financial, or in 
any other way, with those that were charged with the alleged misconduct, 
and, who, after a most painstaking and most thorough and most satis- 
factory investigation, made a report which I think has never been suc- 
cessfully challenged. That report was brought before the grand jury last 
September, and it was then pointed out, as I have endeavored to point 
out today, that the salvation of Bergen County, or, if you prefer, the 
continued safety of Bergen County as a political entity, depended upon 
the grand jury, and that the Court, as such, could not be expected to do 
something that was beyond its powers, and that it was a case of the people 
attending to their own matters in that regard. That grand jury, to the 
best of my knowledge and belief, was disposed to take these matters up 
in a serious way and to act upon them. 

The difficulty at that time was that all the books and all the papers, 
all the documentary evidence, which should have been laid before that 
grand jury, were called for by others who had a right to them, possibly 
a prior right; at all events, they were taken away from here, and they 
were not laid before the grand jury because not available, and, conse- 
quently, that grand jury had no real opportunity of dealing with the 
question. 

The next grand jury in the December Term had those papers and no 
indictments of any importance were found by them. I have no criticism 
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to make upon the action or inaction of the grand jury. It is never my 
policy to make any complaints in matters of this kind, or to undertake 
to intimidate or control grand juries in the discharge of their duties. After 
all, if they do not act, that is their right. If they should conceivably meet 
with cases where they are impelled to refuse to carry out the obligation 
of their oath, it is one of the rights that they have, subject, perhaps, to 
later visitation. But let that pass for the present. That grand jury is 
now out of service, and some of the matters that were laid before them 
and on which they refused to act are now so old that, under the two-year 
statute of limitations, there is no occasion to renew the application. How- 
ever, there are still, in connection with that very matter, half a dozen 
or ten cases of alleged violation of law and of a somewhat important 
character that are still within the two years’ limit, within the scope of 
your investigations, and which I hope and trust will receive that investi- 
gation, and, if I am correctly informed about the facts, I hope and trust 
will result in indictments. This typewritten list I will give to the Prose- 
cutor as a reminded to him, in addition to what is already in his posses- 
sion, and he will have the opportunity of presenting it to you. I mention 
this in particular just because it is particular. It is something that may 
be called concrete. There are other situations in the abstract which, to 
my judgment, call for your earnest investigation, and I hope they will 
have it. For, after all, a grand jury should not be considered by its mem- 
bers or by the public or by anybody as merely a body to sit on a bench 
like a Judge and deal only with matters that are formally presented to it. 
That, in olden times, never was the job of a grand jury in any sense. In 
this country we have now public Prosecutors and much of the burden 
of preliminary investigation is taken off the shoulders of the grand jury 
by that fact, and, of course, the tendency is in any sphere of life that, 
where your work is done for you, you are tempted to let the other fel- 
low do it. Now, what I am asking here is that, with all the convenience 
of the energetic efforts of the Prosecutor in ferreting out crime and laying 
these matters before you, you, nevertheless, do not overlook the fact that 
it is your privilege, and it is your province, and it is your duty, to bring 
to the grand jury any cases known to any of you, no matter whether the 
Prosecutor presents them or not. 

“You, as members of this grand inquest, shall diligently inquire and 
true presentment make of all such matters and things, as shall be given 
you in charge or shall in anywise come to your knowledge touching your 
present service.” Diligently inquire,—all such matters and things as come 
to your knowledge in any way. 

Now, the Court is about to dismiss you to enter upon the discharge 
of your duty with an earnest plea that you, as reputable, honest citizens 
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of Bergen County, will put aside all questions of personal feeling and 
do the duty that is laid upon you and go back to your homes at the end 
of your service with the sense of duty well done. 





GOHEEN v. GOHEEN 


(Union County Circuit Court, April, 1931) 
Parental Negligence—Minor Child—Interrogatories as to Insurance 


Case of Sallie Goheen and Lillian Goheen, an infant by Sallie Goheen, 
her next friend, against Harry Goheen. 


Messrs. Collins & Corbin, (Mr. Howard F. McIntyre, of Counsel) 
Attorneys of Defendant, for the Motion. 
Mr. Wilbur A. Heisley, Attorney of Plaintiffs, contra. 


STEIN, ALFRED A. (Judge of Union County Court of Common 
Pleas designated to try Circuit and Supreme Court issues.) : The above 
action arises out of an accident which occurred on September 3, 1928, 
while the plaintiffs were riding in the automobile of the defendant. Sallie 
Goheen is the mother of the defendant and Lillian Goheen is her minor 
daughter, aged thirteen. 

The matter comes before the Court on motion to strike out the sum- 
mons and complaint as well as certain interrogatories served by the plain- 
tiffs on the defendant. 

The interrogatories are six in number and read as follows: 


“1. Were you at the time of the happening alleged in the plaintiffs’ 
complaint insured by any insurance company against any liability im- 
posed by law upon you for any damage inflicted by you upon property or 
person by reason of the operation of the car in which you and the plain- 
tiffs were then and there being transported ? 

“2. If your answer to the foregoing interrogatory is in the affirm- 
ative, state what was the name of the insurance company and of the auto- 
mobile, and, if you held a policy of insurance, state its date, its number, 
and if said policy had previously expired, and, if it had been renewed by 
a certificate attached thereto, state the date of the certificate as well as 
its expiration date? 

“3. To the best of your knowledge and belief was the said policy 
in full force and effect at the time of the alleged happening? 

“4. Had said policy ever been cancelled? 

“5. Was the premium fully paid up? 

“6. Was the amount of the insurance mentioned in said policy as 
follows: For any damage to property a sum not in excess of One thousand 
dollars; for personal injury to one person a sum not in excess of five 
thousand dollars; and for all damage to property or persons a sum not 
exceeding ten thousand dollars?” 
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Whether defendant was insured at the time of the accident, the name 
of the Company, and whether the insurance policy was in force or can- 
celled, the amount of the premium paid up, and what was the amount of 
the insurance, are not matters material to the issue as framed by the plead- 
ings before me. Interrogatories should relate to the case of the party 
presenting them and should be of such a character that, with responsive 
answers thereto, they will constitute relevant and competent evidence for 
the party propounding them. Watkins v. Cope, 84 L. 143. 

The interrogatories propounded are not material to the issue and 
are not relevant and competent evidence for the plaintiffs. Therefore, 
the motion to strike out the interrogatories is granted. 

On the argument before me on the motion to strike out the complaint 
it was conceded that plaintiff, Lillian Goheen, is an unemancipated daugh- 
ter living in the household of the defendant and relying solely on him for 
her support, and that she is of the age of thirteen years, and that Sallie 
Goheen, the mother of the defendant, is likewise living in the household 
and partially depending upon him. As to Sallie Goheen the motion to 
strike out the count in the complaint setting forth her cause of action 
is denied. 

Counsel for the plaintiff, Lillian Goheen, upon the argument and 
in his brief contends that the problem of a cause of action for personal 
injury brought against a father by an unemancipated minor child, while 
living in his household, should be considered an open question, meriting 
a more careful and exhaustive analysis, and a more critical application of 
the factors involved, and a more rational treatment than it has received 
in the past. The fact remains however, that this very question has been 
twice passed upon in this State. Mannion v. Mannion, 129 Atl. Rep. 
page 431; Damiano v. Damiano, 143 Atl. Rep. page 3. In the former 
case, Judge Ackerson, presiding in the Hudson Circuit, says: “There is 
no controlling case in New Jersey, but the cases elsewhere are almost 
unanimous that no suit can be maintained by an unemancipated minor 
son against his father for an injury resulting from his negligence.” Citing 
29 Cyc. 1663; Small v. Morrison, 185 N. C. 577, 118 S. E. 12, 31 A. 
L. R. 1135; Smith v. Smith (Appellate Court of Indiana, January 16, 
1924), 142 N. E. 128; Foley v. Foley (cited 1925), 61 Ill. App. 577; 
McKelvey v. McKelvey, 111 Tenn. 388, 77 S. W. 664, 64 L. R. A. gor, 
102 Am. St. Rep. 787, 1 Ann. Cas. 130. And on a like motion to strike 
out the complaint of such minor concludes his opinion by granting the 
motion to strike out. 

The Court in the Mannion case cites practically all of the cases in 
other jurisdictions which have been referred to by counsel in the case 
before me in their respective briefs, and, after a careful consideration and 
study of the cases cited by Judge Ackerson, and the cases in other juris- 





FORD V. JERSEY CENTRAL POWER & LIGHT CO. 147 


dictions cited by the respective counsel before me, I have concluded that 
the great body of the law is opposed to the maintenance of an acton on 
the part of a minor child for the negligent act of a parent while residing 
in the household of its parent and depending upon its parent for its sup- 
port. This rule is founded upon public policy and is based, as was said 
in many cases, upon the interest that society has in preserving harmony 
in the domestic relations. 

In Hewlitt v. George, 68 Miss. 703, 9 So. 885, it was said that “The 
peace of society and of the families composing society, and a sound pub- 
lic policy designed to subserve the repose of families, and the best in- 
terests of societies, forbid to the minor child a right to appear in Court 
in the assertion of a claim to civil redress for personal injuries suffered 
at the hands of the parent.” 

In Roller v. Roller, 37 Wash. 242, 79 Pac. 788, the Court held among 
other things: “The public has an interest in the financial welfare of other 
minor members of the family, and it would not be the policy of the law 
to allow the estate, which is to be looked to for the support of all the 
minor children, to be appropriated by any particular one.” 

The motion to strike out the count in the complaint setting forth the 
cause of action of Lillian Goheen is granted. 





FORD v. JERSEY CENTRAL POWER & LIGHT CO. 


(N. J. Supreme Court, Essex Circuit, April 15, 1931) 
Practice—Examination of Adverse Party in Case of Corporation 
Case of Laura Ford and J. Alfred Ford against Jersey Central 
Power & Light Co., a corporation, et als. 
Mr. Leonard J. Emmerglick, for the motion. 
Mr. Henry D. Brinley and Mr. Elmer F. Holtz, contra. 


DUNGAN, C. C. J.: This is an application for an examination before 
trial of a corporate defendant. 

So far as the decision of this motion is a matter of discretion, I 
am inclined to exercise that discretion in favor of granting the motion, 
but feel that I am prevented from doing so because of the provisions 
of the statute permitting the examination of an adverse party before trial. 

The original Act to which the attention of the Court has been called 
appears as Section 159 of the Practice Act (Revised Statutes of 1877, 
page 873). Under that statute it has been decided that— 


“Where a corporation is a party to the record, neither the president, 
secretary, the individual directors nor stockholders, are parties to the 
action, and cannot be examined after issue joined and before the trial 
of said action under this section.” Apperson v. Mutual Insurance Co., 9 


Vroom, 272. 
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This statute is reenacted, in substantially the same form, in the 1903 
Practice Act. Thereafter, by an Act of the Legislature, adopted in 1914, 
at page I51, it was provided that— 


“The officers of any corporation may be examined as aforesaid in 
any action in which such corporation shall be a party.” 


By P. L. 1924, Chapter 93, page 183, the original statute was sub- 
stantially enacted, leaving out the provisions of the 1914 statute relative to 
the examination of corporate officers; so that the statute, so far as the 
examination of corporate officers is concerned, remains the same as in 
the Revision of 1877, which, in accordance with the decisions above cited, 
did not include a corporation or officers of a corporation. 

It is insisted that, since Section 140 of the 1903 Act provides for 
answers to interrogatories by a corporation “under the oath of such of 
the officers, agents or employees of the corporation as have personal 
knowledge of the facts or custody of the books, records or papers, a dis- 
covery of which is sought,” and because Section 144, relating to exam- 
ination before trial, provides that “such attendance and examination may 
be enforced in the same manner as answers to interrogatories,” it is 
intended, by that provision in Section 144, to include corporations. 

With this view I am unable to agree, as the latter provision is un- 
doubtedly intended only to prescribe the penalty for the failure to appear 
and submit to such examination, which is, as stated in Section 140, that 
the Judge may “attach for contempt, suppress the defense or stay or dis- 
muss the proceedings.” 

The motion will, therefore, be denied. 





IN RE BOARD OF EDUCATION OF DUNELLEN 


(State Board of Taxes and Assessment, April 14, 1931) 
Taxes—Property of School Board in School Use 


In the matter of the application of the Board of Education of the 
Borough of Dunellen for the cancellation of the tax assessments for the 
year 1930 on property situate in the Borough of Dunellen, County of 
Middlesex and State of New Jersey. 

Mr. William W. Giddes for Petitioner. 

Mr. R. P. F. von Minden for Respondent. 


THE BOARD: Several parcels of land, the property of the Board 
of Education of the Borough of Dunellen, have been assessed for tax- 
ation by the Borough. Exemption is claimed on the ground that it is 
public property, devoted to public use. 
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The legal title to the land was held by the Board on October 1, 1929, 
the assessing date. Prior to that date contracts had been entered into 
by the Board for the sale of the property, the vendor expressly reserv- 
ing possession until delivery of the deed in all but one instance. In that 
case, no right of possession being given to the vendee, the right remains 
i» the vendor until delivery of the deed. (39 Cyc. 1620, 86). The land 
is unimproved, and was in school use on the date fixed for making the 
assessment. While there is some dispute in the testimony on this point, 
we hold as a fact that it was so used and therefore devoted to public 
purposes. 

The assessments should be cancelled. (Jersey City v. Blum, 1o1 N. J. 
L. 93; Newark v. Belleville, 61 N. J. L. 455; Hackettstown v. Conover, 
63 N. J. L. 191). 

The appeal is granted and the action of the Middlesex County Board 
of Taxation is reversed. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Eastern N. J. Power Co.—Application for rehearing of con- 
demnation proceedings concerning lands of Marino Dimbo and Stacy P. 
Conover, decision on which was made Dec. 24, 1930. The Board denied 
the application after hearing additional testimony. Decision March 5, 
1931. Mr. M. Casewell Heine for Applicants. Mr. William E. Foster for 
the Company. 


In re Pennsylvania R. R. Co.—Application for approval of the sale 
of three parcels of land in New Brunswick to the Raritan Development 
Co. The Board approved the same. Decision March 9, 1931. 


In re New York Bay R. R. Co.—Application for approval of sale of 
parcel of land in Newark to the Lehigh Valley R. R. Co. The Board 
approved it. Decision March 9, 1931. 


In re Jersey Central Power & Light Co.—Petition for right to ex- 
ercise the power of eminent domain by condemning lands of Stanislaw 
Kaczor, et al., Ada Lucarelli, et al., and James W. Johnson, et al., owners 
of land over which Jersey Central Power & Light Company desires to 
construct a high tension transmission line, also to condemn a right-of-way 
on said lands owned by said Stanislaw Kaczor and others. The Board ap- 
proved the application. Decision March 12, 1931. Mr. Walter L. Mc- 
Dermott for Jersey Central Power & Light Company. Mr. Rene P. F. 
Von Minden for Township of Piscataway and First National Bank of 
Dunellen, Mortgagee. Mr. Martin B. Stutsman for Ada Lucarelli and 
Henry De Brigard, Mortgagee. Messrs. R. E. and A. D. Watson (by 
A. D. Watson) for James W. Johnson. 
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In re American Radio News Corporation.—Application for a certifi- 
cate of public convenience and necessity, as required by Chapter 15 of the 
Laws of 1930, for the addition to the radio telegraph station, the con- 
struction and operation of which was authorized by certificate of this 
Board dated September 17, 1930, and the extension of the time of com- 
pletion of which was authorized by certificate of this Board dated De- 
cember 5, 1930, said addition consisting of special equipment having a 
capacity of 1,000 watts and operating at various frequencies, depending 
upon the actual necessity, these frequencies being 5,645, 6,545, 8,250, 
11,260 and 16,500, and the purpose of this special equipment being the 
communication with the Wilkins Submarine North Pole Expedition. The 
Board, after investigation and due hearing, there being no objection to the 
installation of this equipment, granted the application. Decision March 
16, 1931. 

In re Long Branch Sewer Co.—Petition for approval of the execu- 
tion and delivery of a mortgage on its property dated April 1, 1931, to 
The Long Branch Trust Company in the amount of $250,000, in the form 
filed with said petition, and issuance of bonds forthwith thereunder in 
the principal amount of $150,000, bearing interest at six percent, per an- 
num, to be sold at not less than 93 percent of par, the remaining bonds, 
in the amount of $100,000 to be held in escrow for the purpose of refund- 
ing outstanding bonds in equal amount under a mortgage dated April 1, 
1916, due April 1, 1946 to The First National Bank of Long Branch 
(now The Long Branch Trust Company). The Board approved the ap- 
plication (subject to Conference Order No. 7). Decision March 16, 1931. 


In re Federal Water Service Corporation.—Application for approval 
of the transfer on its books of the entire outstanding capital stock of the 
Neptune Water Co., to Union Service Water Co. The Board granted the 
same. Decision March 16, 1931. 


In re Neptune Water Co.—Application for approval of the execution 
of a bond and mortgage on its property to Federal Water Service Corpor- 
ation, of Delaware, in the principal amount of $12,000. The Board ap- 
proved. Decision March 16, 1931. 


In re Jersey Central Power & Light Co.—Petition for the right to 
exercise the power of eminent domain affecting land (214 acres) of Rob- 
ert H. Schenk in townships of Passaic and Chatham, Morris County. The 
right of way desired was 100 feet in width and about 4,800 feet in length 
along the bank of the Passaic river, the interest sought to be acquired there- 
in being an easement over said strip of land to maintain its poles and wires 
upon which is to be erected what is known as a high voltage transmission 
line, together with the incident right to go. upon said land for the purpose 
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of construction, maintenance, repairs and other incidental rights to the 
proper maintenance and upkeep of the proposed line. After stating the 
kind of testimony offered for and against the petition, the Board approved 
the same. Decision March 16, 1931. 


In re New Jersey Bell Telephone Co.—Five separate applications, 
four of them for approval of ordinances to use the streets, roads, avenues, 
highways, and parts thereof, to construct, operate and maintain its local 
and through lines, etc., in the Town of Hackettstown, the Township of 
Bridgewater, the Township of Randolph and the County of Middlesex. 
These were all approved February 25, or March 5, 1931. The other was 
for approval of the sale of the telephone property located in the Town- 
ships of Lopatcong and Harmony, Warren County, owned by The Lopat- 
cong and Harmony Telephone Company to New Jersey Bell Telephone 
Company for the sum of $3,000, and was approved March 9, 1931. 


In re Jersey Central Power & Light Co.—Two applications for ap- 
proval of ordinances, similar to those four in the preceding matter, of the 
Townships of Dennis and Middle, in Cape May County, and were approved 
March 5, 1931. 


In re Lehigh Valley R. R. Co.—Two applications for approval of sales 
of land by the Company ; one in Hillside Township, Union County, to the 
Chicago Bridge Co., containing 4,796 square feet, and to receive in ex- 
change a tract in same Township of 2,360.3 square feet; the other, a sale 
of land in Irvington of a little over two tenths of am acre to Gould & 
Eberhardt. Both applications granted March 11, 1931. 


In re Lehigh Valley R. R. Co.—In the matter of the crossing of the 
highway known as Central avenue, at Picton, Clark Township, Union 
County, and the tracks of the Lehigh Valley R. R. Co. The Board initiated 
the proceeding and in its decision said: “It appears to be undesirable 
to change the grade of the railroad at the point of crossing, the 
topography of the country round about lending itself better to carry- 
ing the highway over the railroad on a simple structure of a length suf- 
ficient to span the two existing and two additional railroad tracks, one 
of which is laid at the present time up to the highway crossing. It ap- 
pears to be reasonable and proper that the facilities of the railroad be not 
restricted to the use of its present two tracks when the construction of 
two additional tracks may take place very soon.” There followed par- 
ticulars of the work, to be begun June 1, next, and to be finished by Dec. 
I, 1931. Decision March 3, 1931. Mr. Herbert W. Smith for Lehigh 
Valley Railroad Company. Mr. Charles S. Straw for Public Service 
Coordinated Transport. Mr. Fred C. Hyer for Clark Township. Mr. 
Frank A. Engle for Elizabethtown Consolidated Gas Company. 
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In re Lehigh Valley R. R. Co.—This was a similar proceeding initi- 
ated by the Board to determine whether Park avenue in the Borough of 
South Plainfield, County of Middlesex, is a public highway, and whether 
the said highway crosses in said Borough a railroad operated by the Le- 
high Valley Railroad Company, and whether such crossing is dangerous 
to public safety or whether the public travel on such highway is impeded 
by such crossing, etc. The Board made an order very similar to that in 
the preceding case, the work to be begun June 1, next, and to be finished 
by Dec. 1, 1931. Decision March 9, 1931. Mr. Herbert W. Smith for 
Lehigh Valley Railroad Company. Mr. Charles S. Straw for Public 
Service Coordinated Transport. Mr. Edmund A. Hayes and Mr. John 
R. McElhoany for Board of Chosen Freeholders of Middlesex County. 


In re Pennsylvania R. R. Co., et al—The above Company and the 
Philadelphia & Beach Haven Railroad Company petitioned the Board for 
permission to discontinue the operation of passenger trains between Mana- 
hawkin and Beach Haven from September to June, each year, during 
which period it was proposed to operate bus service in lieu of trains and 
continue the operation of trains from June to September. The Board ap- 
proved the same. Decision March 18, 1931. Mr. Harry V. Osborne for 
Petitioners. 


In re Jersey Central Power & Light Co.—Application for approval of 
the issuance of $3,700,000, par value 5 percent, Series B. Bonds, to be 
sold at not less than 9% percent; also approval for the issuance of $1,450,- 
000, par value 6 per cent preferred stock and 163,350 shares of common 
stock of no par value for the purpose of paying the cost of the Company’s 
proposed construction program for 1931. The Board gave its approval to 
the bond and stock issue, the latter “to be sold at not less than $10 per 
share.” Decision March 18, 1931. 


In re Central R. R. Co., of New Jersey—Petition for approval to 
discontinue passenger train service on the High Bridge Branch alleging 
that the volume of traffic does not warrant the operation of the present 
passenger service. The Board decided against the elimination of the 
entire passenger service, but approved the discontinuance of a morning 
and evening mixed train. Decision March 24, 1931. Mr. A. H. Elder 
for Railroad Company. Mr. O. V. Meslar for Objectors. 
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SOME STATE NOTES 


The Court of Chancery, by Vice- 
Chancellor Buchanan, has subjected 
the Borough of Fort Lee, in Ber- 
gen County, to a continuing fine of 
$10 a day until the orders of the 
Court are carried out in relation to 
stop its pollution of Overpeck 
creek, no attempt having been made 
by the authorities to carry out the 
mandate of the Court. Since then 
criminal proceedings have been be- 
gun by the State against the Bor- 
ough and its authorities. 

Prosecutor James Mercer Davis, 
of Ocean county, who was super- 
seded about one year ago while 
under an indictment which ended 
in his acquittal, has returned to his 
former duties. 

Messrs. Whittemore & McLean, 
law firm of Elizabeth, have re- 
moved their offices to the Hersh 
Tower Bldg., in that city. 

Judge Leo Goldberger and Mr. 
Matthew F. Melko, of Perth Am- 
boy, have removed their offices to 
502-4 Hobart Bldg., in that city. 





COURT AND JUDGE APPOINT- 
MENTS 


Five District Courts in place of 
two, which were in Plainfield and 
Elizabeth, have been set up in Un- 
ion county by a new law to that 
effect. They are: First Judicial 
District, to consist of the City of 
Elizabeth. Second Judicial District, 
Hillside, Township of Union, Ro- 
selle Park and Kenilworth. Third 
Judicial District, Township of 
Springfield, Summit, New Provi- 
dence Township and Borough of 
New Providence. Fourth Judicial 
District, Plainfield, Township of 
Scotch Plains, Fanwood, Westfield 


and Mountainside. Fifth Judicial 
District, Linden, Rahway, Clark 
Township, Cranford, Borough of 
Roselle and Garwood. The law 
took effect as of May Ist. Judges 
La Corte, of Elizabeth, and Con- 
nally, of the Plainfield Court are to 
continue until the end of their 
terms. The Governor has appointed 
as Judges of three of the Courts 
the following: Second District, El- 
vin H. Ullrich, Union; Third Dis- 
trict, John L. Hughes, Summit; 
Fifth District, Louis C. Lehmann, 
Jr., Roselle. 

A Juvenile and Domestic Rela- 
tions Court has been set up in Un- 
ion county, the Judge appointed be- 
ing Mr. Harry S. Waldman, of 
Elizabeth. 

Mr. William A. Calhoun, city 
counsel of Orange, has been ap- 
pointel Judge of the Orange Dis- 
trict Court, in place of Judge Du- 
gan, who had served as Judge of 
that Court for about 15 years. 

Senator Francis B. Davis, of 
Gloucester county, has been ap- 
pointed Circuit Court Judge to suc- 
ceed the late Judge Frank B. Jess. 
Judge Davis was formerly a Com- 
mon Pleas Judge of the same coun- 
ty (1917-22). 

Mr. Filbert L. Rosenstein, of Pat- 
erson has been appointed Judge of 
the Second District Court of that 
city, succeeding Judge Freeman, 
and the latter was appointed Judge 
of the newly created District Crim- 
inal Court. 





AMENDED CHANCERY RULE 


Rule 34 of the Court of Chancery 
has been amended as of Oct. 1, 
1930, as follows: 

34. No order of publication shall 
be made in any suit until after the 


4 
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return of the subpoena of citation 
therein, without the special order of 
the Court. 





U. S. CIVIL SERVICE 


Applications for the positions of 
associate and field Civil Service Ex- 
aminers must be on file with the 
U. S. Civil Service Commission at 
Washington, D. C., not later than 
May 27, 1931. The entrance sal- 
ary is $3,200 a year. Full informa- 
tion may be obtained from the Sec- 
retary of the United States Civil 
Service Board of Examiners at the 
post office or customhouse in any 
city or from the United States Civil 
Service Commission, Washington, 
i 





DINNER TO JUSTICES 


About seventy-five members of 
the Passaic County Bar Association 
gathered at a luncheon tendered 
former Supreme Court Justice 
Charles C. Black and Supreme 
Court Justice Peter F. Daly, at the 
Alexander Hamilton Hotel, Pater- 
son, on April 28th. Former City 
Counsel Edward F. Merrey, Presi- 
dent of the Passaic County Bar As- 
sociation, presided as toastmaster, 
but turned over the formal presen- 
tation of the guests of honor to 
former Prosecutor J. Willard De 
Yoe, senior member of the Bar As- 
sociation present. 

A cablegram of regret was re- 
ceived from Dr. William B. Gour- 
ley, dean of the Passaic County Bar 
Association, who is now sojourn- 
ing in Italy. Supreme Justce Daly 
and former Supreme Court Justice 
Black were spoken of in the highest 
terms by Circuit Judges William B. 
Harley and William B. Mackay, the 
principal speakers. Suitable replies 
were made by Justice Daly and 
former Justice Black. 


SOME IMPORTANT ARTICLES IN 
OTHER PERIODICALS 


“Automobile Accidents: A Com- 
parative Study of the Law of 
Liability in Europe.” (University 
of Pennsylvania Law Review, Jan., 
1931). 
“Implied Agency of the Wife 
for Necessaries.” (The Canadian 
Bar Review, Dec., 1930). 

“Public Comment as Contempt 
of Court.” (St. Louis Law Re- 
view, Dec., 1930). 

“Purchase by a Corporation of 
Its Own Stock.” (Minnesota Law 
Review, Dec., 1930). 

“The Conditional Delivery of 
Deeds.” (Columbia Law Review, 
Dec., 1930). 

“Conflict of Laws Treatment of 
Interpretation and Construction of 
Deeds in Reference to Covenants.” 
(Michigan Law Review, Jan., 
1931). 

“Is the Law Fair to the Motor 
Vehicle?” (United States Law Re- 
view, Jan., 1931). 

“The Validity of Void Divorces.” 
(University of Pa. Law Review, 
Dec., 1930). 

“The Supreme Court’s Construc- 
tion of the Self-Incrimination 
Clause.” Michigan Law Review, 
Dec., 1930). 

“Malpractice Actions and Com- 
pensation Cases.” (Michigan Law 
Review, March, 1931). 





OBITUARIES 


Jupce Ciirton B. SHINN 


Former Common Pleas Judge 
Clifton C. Shinn, of Atlantic coun- 
ty, died on April 17 last at his 
home in Pleasantville, after an ill- 
ness of several months. He was 
born in Camden 64 years ago and 
was the son of James S. and Mary 
C. Stuart Shinn. He was educated 
in the public schools of Atlantic 
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City, and studied law with Slape & 
Stephany of that city. He was ad- 
mitted to the Bar as attorney on 
November, 1888, and became coun- 
selor at the February term, 1893. 
He practiced in Atlantic City; also 
was in the real estate business ; then 
became proprietor of the Hotel Ra- 
leigh and established a hotel at 
Bushkill Falls, Pa. Returning to 
Atlantic City he again engaged in 
the real estate business, and from 
I910 to 1914 was a member of the 
County Tax Board. In Oct., 1914, 
he was appointed Common Pleas 
Judge, serving 3% years. He pos- 
sessed a high character, beyond re- 
proach. 

Judge Shinn is survived by one 
sister and a son, Stuart. His wife 
died seven years ago. 


Mr. JAMES R. McDERMIT 


Mr. James R. McDermit, mem- 
ber of the Newark Bar, and long 
active in Police Court cases, died on 
April 26th last from heart disease 
at his home, 80 South roth street, in 
that city. He had been ill less than 
a week. He was born in Newark 
on Dec. 21, 1866, and was a brother 
to the late Frank McDermit. 

Mr. McDermit studied law with 
his brother, Frank, and also with 
Frederick W. Leonard, and was 
graduated from St. Benedict’s. He 
was admitted to practice as attorney 
at the June Term, 1896, and, later, 
taught mathematics in that school 
for two years. About nine years 
ago he married Miss Mabel Under- 
wood of Newark, who survives him, 
with a sister, Mrs. Frank Sullivan, 
and a brother, Matthew P. A. Mc- 
Dermit, retired Deputy Fire Chief. 


Mr. Epwarp M. Cotie 
Mr. Edward M. Colie, one of the 
oldest and one of the highest-stand- 
ing lawyers of the Essex Bar, died 
suddenly in Newark on May 6th, 
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only a few minutes after he had 
lunched at Bamberger’s with a half- 
dozen Judges whose Courts are in 
that city. The Judges were New- 
ton H. Porter, Nelson Y. Dungan, 
William A. Smith and’ Worrall F. 
Mountain of the Circuit Court and 
Richard Hartshorne and _ Dallas 
Flannagan of the Essex Common 
Pleas. In the party also for a time 
was William Watson, former Dis- 
trict Court Judge of Ridgewood. 
Mr. Colie was in notably good 
spirits and one of the subjects on 
which he conversed was the mov- 
ing of his law offices from the Pru- 
dential to the Lefcourt building. He 
left to return to his office about 2 
o’clock and was stricken with a 
heart attack while walking in Clin- 
ton street. 

Mr. Colie was born in Millburn, 
N. J., October 27, 1852, son of 
Daniel F. and Elizabeth S. (Day- 
ton) Colie. He grew up in East 
Orange, the Colie family having 
shortly after his birth removed to 
that town. He was graduated from 
the College of the City of New 
York in 1873, a Phi Beta Kappa 
man. 

After his graduation Mr. Colie 
entered the office of Stone & Jack- 
son, and at the same time, for 
about two years, he filled the post 
of Vice Principal of the Ashland 
School. From that point of vantage 
Mr. Colie busied himself with the 
advocacy of a high school for East 
Orange. He was admitted as at- 
torney at the November Term, 1876 
and as counsellor at the June Term, 
1880. 

At one time he was a law partner 
of Edward D. Duffield. He was a 
member of the firm of Colie & Tits- 
worth and subsequently was asso- 
ciated with Justice Francis J. 
Swayze. He had held the presi- 
dency of both the old Essex County 
Lawyers’ Club and the New Jer- 
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sey State Bar Association, and was 
a member of the American Asso- 
ciation for the Advancement of 
Science. Four years ago he was 
guest at a dinner held by fellow at- 
torneys to celebrate his fiftieth year 
as a lawyer and members of the 
Bar from many sections attended. 
In 1904 he was a delegate to the 
Universal Congress of Lawyers and 
Jurists. 

In his address as outgoing Presi- 
dent of the New Jersey State Bar 
Association in 1918, Mr. Colie ad- 
vanced the suggestion that, inas- 
much as the rooth anniversary of 
the retirement from office of Chan- 
cellor Kent of New York was ap- 
proaching, a bronze tablet be placed 
in the Hall of the Court of Appeals 
in Albany. The suggestion met with 
approval. He moved the matter be- 
fore the American Bar Association 
at its next meeting and was dele- 
gated to make the presentation ad- 
dress in Albany. 

Mr. Colie, who had served two 
terms as President of the Alumni 
Association of the College of the 
City of New York, was recalled by 
his alma mater to deliver the Phi 
Beta Kappa address at the 1894 
commencement exercises. 

Having joined the Munn Avenue 
Church in 1867, Mr. Colie served 
as a member of the board of dea- 
cons and the board of trustees. 

In civic work in East Orange he 
took an active part many years and, 
while he was a member of the city’s 
Shade Tree Commission, many of 
the extensive tree plantings took 
place. He was Vice President and 
the oldest official in point of serv- 
ice of the Bureau of Associated 
Charities of the Oranges, having 
affliated with the organization 
when it operated a wood yard for 
destitute men. From 1888 until 
1895 he was a member of its ad- 
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visory board and he was elected 
Vice President in 1895, serving in 
the office until his death. 

Mr. Colie was known as a scholar 
and writer. He wrote the introduc- 
tion to Maeterlinck’s “Buried Tem- 
ple,” published in 1903; was author 
of “John Ruskin as an Ethical 
Teacher,” 1894, and contributed to 
magazines. He lectured extensive- 
ly on Ruskin. As a special Master 
in Chancery he often heard cases 
submitted to him by the Chancellor. 

His home in Prospect street, East 
Orange, where are located many of 
the show places of the Oranges, 
contains one of the finest libraries 
in that section. 

In politics Mr. Colie was an in- 
dependent, although in earlier years 
he was a Republican. He supported 
President Cleveland when he ran 
for his first term, making many 
speeches in his behalf. He backed 
Dwight W. Morrow for United 
States Senator in the last election 
but split his ticket on other can- 
didates. 

Mr. Colie married the late Caro- 
line Matilda Runyon of East 
Orange September 4, 1878. His 
five children are Edward M. Jr., 
Dayton, Runyon, Margaret and 
Frederick R. Colie. 

[As the notice of this death is 
received so close to our going to 
press, a full appreciation of Mr. 
Colie as a lawyer and a man must 
be reserved for a later publication. 
—EprrTor. } 





NEVADA DIVORCES 


On the first day (May 4), when 
the amended Divorce law went into 
effect in Nevada, the Court at Reno 
ground out 83 divorces, out of over 
250 which were filed two days be- 


fore. People are flocking there by 
hundreds. 





